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CERTII-IEII lt{AIL NO. ?0O{.2E90-Sll0tl-6087-6205

Kirk Nicholes, Resident Agent
Altan Coal Development LLC
463 North 100 ffest, Suite I
Cedar City, Utah W72A

$ubject: FisdiBE of Ff,st Cos$t$sfors$ of I4w. d OdGr fut'[OV ISO?ff. ,I0ff?$. d tO0&+-
Alton Coal IleveloFment Coal Holtow Mine C/025/ff105

D€ar Mr. Nicholes:

On Jrme 16, 20I I an Infonnal Assessm€nrt Conference uas held to review the fast of
violatiou and assessment forNotice of Violation fT.IO\f) 10$78, NOV 100?9, snd NOY t00S4.
As a result of a review of all pertinent data and frcts, including those p'resented in the Informal
Assessnrent Conference, the dtflched docrmrent constit$es tbe Findings of Fact Conclusions of
Laq and Order.

Within fifteen (15) days of your recelpt ofthis ORDER" you or yor.E sg€Nrt may make a
uffitteil appeal to tbe Board of Oil, Oas and Mining. To do so you must ssuow the assessd civil
penalties \pittr the Division within thirty (30) days of rweipt of this ORDER, but in sll cases

prior to the Board Hearing, Failure to comply wittr this reqoiremmt will rezult in a waiver of
your right to further recour€e. Your unitten appeal rnay be filed with Jutie Ann Ctrter, Board
Sesretarv P.O. Box 145801 Salt take City, UT E4l 14-5801. If you have questions regarding
the filing, she can be eontacted d juliecarter@dfih,gov or (S01) 538-5277.

If no timely appeal is made, the total assessed civil penfllty of $1,980 must be tendsed
within thifiy (30) days of your Ecelpt of this ORDEF* Please rsmit payment te the Division of
Oil, Gas and Miniqg, c/o Vickie $orrthwick d the ad&ess listed below.

If you have questions of coneenrs please contac't me at (S0l) 538-5334,

Baz+ Dirwtor
of Oil, Gas and

hfbrilnl Conferwce Offieer

l5*r Wcct Nffih Tcryg ffi t210, FO BG. t45*Il, Ssltldte Cily' UT t/tl l+fflll
d# $OU $e5fi0. tuimils (SOtl ti$39{0. ITf (&}l}f}8'745t r twrngwcctgs'
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BF;E'ORE TEE DIVISION O['OIL, GAS AF[I] MII\ilNG
IIEPARTMEITT OF FTATURAL RESOIIRCES

STATE O['TITAH

--oo0oo---
IN Tffi II{ATTEITOI. THE tr{FORMAL
A$SESSMENT COI{F|ERENCE for
the FA,CT OFTHE YIOLATION
rnd PROPOSEIr ASSESSMEFIT
f'OR IIIOI,IITION
No. l{X}?t, No, 10{179, and illo. f0084,
ALTON COAL DEYEI/OPMENT, LLC,

F'TnIDINGS OF'F'ACT,
CONCLU$ION$ OF IJL}Y

AI\[D ORI}ER

CAUSE NO. C/025/tt0tF

---6rgtflgOr*

On May L7,20ll Atton Coat Developmen{ LLC ("Altou} timely requestcd m informal
confer,encc beforc the Division of Oil, Gas and Miniug (*Division or DOGlvfl) h review the fast
of trs viotration and asswwent for:

I) Notice of Violdion (T[OV'] No. 100?8 issrred on lv{arch % 201t for failru'e to
designed, c.otrstrutq and meirrtqin eppropiate sediment uonfrol mea$urcs and assesd
a peualty of $1,9S0;

2j NOV 10079 issued on March 9,20t1 for failue to pr'otect topsoil nnd assesred a

Fenatty of$396; and

3) NOV t 0084 issued oq lyfay Z,ilOt|for diseharging from a non-UDPES permitted
outfall aud assessed a penalty of $2,750.

On Jrme 16, 2011 the Division held an Iuforrual Asss$sment Confe,remse Fursuant to Utah
Arilminisilrative Code R645-401-70O to rcvierythe NOVg.

On JuIy 7,201I the pmties stipulded to a thirty (30) day coutinumce of the Findings of
FflcL Conslusions oflaw, flrd Or,dcr,

PRO(EDTIRAL HISITORY

NOV lCIll7t: Frilure to lilnintnin $ediment Confrol

Utnh Code AEn. $ 4tl-10-17(?XD6i)(B) requrres operctors ts 'tninimize thc distutrErscs
to the pruvailiug hydrologic balance at the miue site acd in assoeiated offiite arefls and to the
quslitf and quantity of ruafisr in surfacc and groundwaler systeins bsth ftEing and der srilfrce



coal mining operations aud during reclamation by . . any siladon structtres . . '
prior to the commeneement of surfsse coal mining operations, zuch strusturs$ to be c€rtifi€d by a

i,rufin.A registered engineer ts be consfiucted as designed md as aPproYed in the reclgfiI4tion

plan "

Utsh Admin, Code R645-301J42.110, .l I l, and .121 require operdors to use

appropriate sediment control rnea$urres designed, construste4 and maintained using the best

tiin"ifogy curenfly available to preven! to the extent possible, additional contibutions of
sedimflrt to stueam hor* or to runoffoutside tbe permi-t area md to retah sediment within

disturbed area-

On 1vlarch Z,Z0ll Division staffJoe Helfrich inspected the Coal Hollo*'Mine snd

determined the op"*tor had: l) failsd to design, construcl and maintain appropriate sediment

control ****"r; 2) failed to prevent the contribution of additional suspended solids and

sediment to strean flow or nrnoffoutside the permit arca; and 3) fniled to retain diroent within

the distufted area.

On Mffih g,20ll the Division is$uedN0v 100?8. The NOV requircd Alton to: t)
rpmovg sno11, and sediment piled along the sorrthern portion of Robinson Creek by 5 pm..

h{onday Much l1,ZAn; Zf cease the deposition of unfiemed runoffinto the aatrual Robinson

Crcek ioi*gr fr,"h Ae ponCeO and associated disfurbcd axealt below the csnfluesce ofthe

temporary no'Uinson Creit< diveffiion and the nanrral Robinson creek drainage and providg

ueriout"i**porury sediment control by 5:00 p.m. March 10, 2011; aod 3] install at lcast tbse

sfraw bgtres kiyed i" pt"p*rty across thi natural Robinson Creek drainageiust above the lower

csnflugnce with the temporary Rohinson Cresk diversion by 5:00 p.in. ihrusday, Ma$ch 10ft'

On April 7,ZOL1 the abate,meut deadline was e)dended to April 22,201t-

On April tZ, 201 l, Asscssmcnt Officer Daron tladdock assessed a total of 38 pcints' 20

points for an ev.ent violation" l0 poirts for damage, and I points for negligence, for the violdion

i*"trrios a monetary penslty rmder R645401-300 of $1,9ffi.

NOY llXl?9: FrilnrsJo P-notmt Topssil
#

tftah Code Atrn $ 40-10-l7(2[e) requires an o'per#or to 'hemove topsoil from tr$ land

in a separate laye", rcptace it on tne biitru area, or if not utitized inurediately- segrcgate-it in a

,rp*aL pile fro* ntnr" spoil, and ufrenthe topsuil is not repJssed on a backfill area within a

time short enough to 
"rroih 

Aeterioratlon of the topsoil, maintain a succcssfiil cover by quick

srcrying plffi d other meads ther€aftsr so that the topsoil ispreserved from wind and wafier

eroqio& renains, frce of any contmination by oths asid or toxic material, md is in ausable

cffiditiou for suslqining vrgrtutio* whEr,r restored dltring l€slffnatioq . . ."



Utah Admin Code R645-30l-214.230requires topsoil storage "[b]e prot*'ted from wind

aud r+'ater e,rosion trrougb puompt establishm€nt and maintelrance of an effective, qrdck gmwing

vegetative cov€r or through othcr 6ea$ures apptoved by the Division - . '"

On Msrsh 2,20It Division staffJoe Helfrich inspected the CoaI Hollow Mine md formd

thst the c;urrent operations ws6 faiting to protect the topsoil.

On March 9, 201I the Division issued NOV 10079. The NOV r-equired Alton to: l)
renrove the tap soil from both sides of Robinson Creek thd was currently umdisturM; 2) place 

.

fte temporrify stockpiled topsoil in the approved location; and 3) provide a protective berm md
a silt fencs or sffaw bales arotmd each stockpile by Mare,h 14,2011.

Drre to the satgration of the topsoil on April ?,2011 the abatement deadlins wns ext€nded

to April ZZ, Z0ll . On April 2l , 2fr11 the abder$ent deadline rras again extend€d to May 4,2fr11

to aliow the operator to reirt smaller equipment necetlstry for transporting the remainiug

saturated top soil,

On April IZ,Z011 Assessm€Nlt Officer Darou Haddock assessed a total of l8 points' 10

points for an eTrent vio}ation and I points for neglige,nce, for the violdion md a monetary penalty

under R645-401 -300 of, $396.

lY"QIr-100f4: Db*Sarsc frop a ltqn-UDPES P+Iu$td Ia.cF49,4

Utah Admin CodeR645-301-?51 provides "discharges of water from ar€a$ disturbed by
goal mining and reclauratian operations will be nrade in compliance with all Utah and Federal

water quality laws and regulations . . ."

gpDES permit #UTG04 MZT,Fagr 4, states disctrarges ftom any outfall location other

ttnffn tbose specifiealty desiglflted in tlte UPDES p€rnilit arc not arrthorized md a violation of the

Utah Water Quality Act and Eatrr be zubject to penalties und6r the AcL

On AFrd 20, Z0l t Division staffKevin Lundmark insp€cted the CoaI Hollaw Mine snd

found wgt€r ii*of*rgi"g from a 4-inch PVC prpe dmining ftom sn a#hoe impormdment in the

former Inwer Robinson Creek Ctrmncl-

On that date, the Division issucd NOV 10084. The NOV required fhe operator to
..terminate all discharge activity from the non-UPDES p€rmitfcd outfall and rtport this non-

comptriance insideat to the Division of \Fater Quality."

On June Z, ZOII Assessurent OfiEcer Joe Helfrich assess€d a totnl of 45 points, 20 pints
for an evcnt violgtim and 25 points f,or negligence, for the violstion and assessed a msnetary

penalty under R#15-401-300 of $?,750.



PARTIES

On Jrne 16, 2011 an informal c,onference was condusted as in an info'rmal adjudicgti$e

procding pur$uant b utah Admin, code R645401-700.

Jobn B?.n, Director of the Division of Oil, fras and Midng senred as the Hearing

OfficEr. hfir. Baza was represented by Emily E. Lewis, Assistant Attuney General'

Dama Dean, Asmsiste Dircctor of the Division of OiI, Gas and Mining facititatedthe
Division's presentation of argrrments and wituesses. Ms. Dean srd the Division w€re

represeuted by Steven F. Alder, Assistant Attorney General'

Joe Helfrich, Division staff, presented arguments in suppart ofthe issuanse ofNOV
10078 and NOV 10079.

Drsn Fladdock, Assessne,lrt Offi€€r for NOV 10078 md NOV 10079 prceented

argUments in nrpport of assessment arnounts for these NOVs.

Aprit Abate, Division stafF, on$ehalf of Kevin Lundmark who issued the NOV,
preseirted arguments in support of the issuance of NOV 10O84.

Joe Hetfrich Assessment Officer for NOV 10084, preseirted arguurents in srrypsrt of the

assessmerrt anrount forNOV 10084,

Larrf Johnson, as relne$entative of the Op€raforn ffid Kirk Nicholes, envirortmeffial

consultant for the Olnrator, wtrrs prcsent as rqpresentatives of Alton CoaI Developnert. Mr-

Johnsou and Mr. Niiholes were represented by counsel, De,lrise Dragoo of Snell and Wilmer.

An audio recording of the confercncc was made-

FINDII\IGS OF FACT

Based on the infor,rnatiou provided at the conference, the statsments presented by those

speaki4g, and on informatiou in the files ofthe Division, tbe fellodrng FindingE of Fact and

Conclusions of Larv were made.

NOV rfit?8

I. As of the date oJthe viol*ion" Alton's topsoil protection mealilrres along the nffirral
Robinson fteek drainsge wc;re inadequme'

4



2, These inndequate measures resulted in an event violation that caused sedimel$ to enter
Robinson Creek whish damaged the hydrologrc balance of the area

3, Alton's negligence is partially respnsible for the violation sinoe reasonable c,are or
propcr diligence in mairrtaining scdiment measulEs urould have preve,uted the violation

4, The opaator was unable to abate the violffion wlthin the requested time pedod hut
pnrdenfly sought and received from the Division an extension on tts abatemeint deadline.
Consequently, the ope,r:ator made soxne good faith efforts to address the problem wiftin a

normal compliance period.

troY 1tr7,,*

5. The decisiou to require Alton to remove all topsoil from the Robinson Creek area and to
transport it to storage a$Ea$ was a professional judgment made by Division staff. The
Division has ftll faith in the professional expertise of its stdbut recognizes professional
judgmetrs nray diffet.

6. It was uunec€$stry to remove thc topsoil from the Robinson Creek area d the timc ofthe
NOV.

7. The winter of 20t 0-2011 '$ras nn rmusually wet wint€r with heavy precipitatisn that
satruated the soil within the permit boundary. The operator hired additional small
equipment to cornplete the task sf rtnnoving the saturated soil. Considering these

exte,lruating circumstances, the operator rnade some good faith efforts to address the
problem within a nomal compliance period.

NpY loll8{

8. As oftbe dsfie of the violation, water was being discharged from a 4-inch PVC ptFe ftoEil

an impoundment in the foruer na'tuml Lorer Robinson CrE* chsnEl.

9. Aside from informing the Division ebout the receip ofthe RCRA I rnater analysis, Alton
did not consult with the Diyisiou prior to disctmrging the wder.

10. The discharge was not a permitted or*fall undcr ths Coal Hollow UFDES Filmit #
UTG040W7-

I l. The violation is related to NOV 100?9 reryriring the r€moval of,topsoil at'ong Robinson
Creek. However, a prtdeat operafor would have foreseen ihe potential impruS of
rernoving the topoil aud creded the eppr,spricte drainage sl'Htenn accordiryly.



12. Better communication between the Divi$ion nrd Alton regarding the discharge ofunater

could haw preveuted tbe violation

CONCT,TISIOI{S OF LAW

N.OY t9ffzili

I. The event violation valued frz0 points will stand.

2. The damnge vatued at l0 points will stand-

3, The negligence of Alton in creating the violstion valued at I points will stand-

4, Alton will receive 5 god faith poirts for tenndying the violation E'ithin a normal

compliance period.

NqY Itr3P

5. It was uutrecessary to require the topsoil along Robinson Creek be removed md I-IOV

10079 is vacated.

NgY looe{

6. The event violation valued at 20 point witl stand-

7. The damage vahred at 0 points will stanC-

8. Due to the rslated natur€ of NOV 100?9 and NOV 10084, the negligense of Alton in
creating the violmion reill be rsduced by l0 points, resulting in a value sf 15 poims^

g. Alton wiII r€cdve t0 gsod feith points for remedying the violation wirhin a normsl

compliance period.

o"sD"."+E

The fact ofthe violatisn uderlying NOV 1007S is upheld. The totsl points asse$sed for

NOV 100?S is 33 Fsints and asses$ed a rnonetry value of $1430 u&ich mlot be pstd

witrin thirty {30} days of receipt of this C}RDER R645*401-3m.

NOV 10079 is vacahd.

Alton Coal llevetoproent is rot required to pay the assessd fine of $396 for NOV 10079.

t.

2.

3.



4. The fact ofthe violation udulying NOV 10084 is upheld. The total point$ asssssed for
NOV 10084 is 25 points and assesscd a monetary valuc of $550 which must be paid
within thirty (30) days of receipt ofthis ORDER R6454O1J00,

RIGETS OF'AFPEAL

This ORDEREay be sppealed to the Board of Oil, GEs asd Mining in sacordaffE $,ith
the procedures set out in R645- 401-300 by filine a uriteir ffition for appeal with the Board
within fifteen (I5) days of receipt of the ORDER. To do so, yotr must escrow the assessed oivil
penalties with the Diyision within thfuty {30} days ofreceipt ofthis ORDER, but in all cases
prior to the Bonrd Heuing. Failure to comply vdth this rquirement will r,esult iu a waiver of
your right ts fifiher recorrf,se.

SO DETERMINED AI.[D ORI}EREDthis l6tr day ofAtrgust 20I1.

of 0il, fras etd


